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Chapter Four

chaPter fOurchaPter fOur

I. /ŐŶŽƌĂŶĐĞ�ŽĨ�ƚŚĞ�ůĂǁ�ŝƐ�E�s�Z�ĂŶ�ĞǆĐƵƐĞ͊
Now we start to get into the meat of our discussion: when is it legal 
to use a gun as a weapon? The purpose of this chapter is to look 
at the essential, basic legal concepts of the law of when and un-
der what circumstances a person is legally justified in using force or 
deadly force against other persons or animals. Know when you may 
legally shoot, because Georgia law is clear: ignorance is never an 
excuse! That is why it is critical you know the law so that you are in 
the best possible situation to preserve your legal rights if you ever 
need them. 

II. 'ƵŶ�ŽǁŶĞƌƐ�ŶĞĞĚ�ƚŽ�ŬŶŽǁ�ƚŚĞ�ůĂǁ
Of particular importance to Georgia gun owners are the defenses 
found in Title 16, Chapter 3 of the Official Code of Georgia, enti-
tled “Defenses To Criminal Prosecution,” which we cover in detail 
throughout this book. The full text of relevant provisions of that 
chapter of the Official Code of Georgia are found in the Appendix.

III. dŽ�ůĞŐĂůůǇ�ƵƐĞ�ĨŽƌĐĞ�Žƌ�ĚĞĂĚůǇ�ĨŽƌĐĞ͕�ǇŽƵ�ŵƵƐƚ�ďĞ�͞ũƵƐƟĮĞĚ͘͟ �
tŚĂƚ�ŝƐ�ůĞŐĂů�ũƵƐƟĮĐĂƟŽŶ͍

A. �ĂƐŝĐ�ĚĞĮŶŝƟŽŶ�ŽĨ�ũƵƐƟĮĐĂƟŽŶ͗�Ă�ůĞŐĂů�ĞǆĐƵƐĞ
So, when is it legal to use force or deadly force against another per-
son? When is it legal to even threaten to use force or deadly force 
against another? The answer is when there is a legal “justification.” 
A legal justification is an acceptable reason or excuse under the law 
for taking an action that would otherwise be a crime. In Georgia, 
legal justification is a defense to specific types of conduct that might 
otherwise be a crime.

Example:
DŝŬĞ� ŝƐ� ĨŽƌĐĞĚ�ƚŽ�ĐŚĂŶŐĞ�Ă�ŇĂƚ�ƟƌĞ�ŽŶ�ƚŚĞ� ŝŶƚĞƌƐƚĂƚĞ�ĂŶĚ͕�
ǁŚŝůĞ�ŚĞ�ŝƐ�ƐƚĂŶĚŝŶŐ�ŶĞĂƌ�ŚŝƐ�ĐĂƌ͕ �Ă�ǀŝĐŝŽƵƐ�ĚŽŐ�ĂƉƉĞĂƌƐ�ĨƌŽŵ�
ƚŚĞ�ǁŽŽĚƐ�ĂŶĚ� ŝƐ� ĐůĞĂƌůǇ�ĂďŽƵƚ� ƚŽ�ĂƩĂĐŬ͘�DŝŬĞ�ĚƌĂǁƐ�ŚŝƐ�
ŚĂŶĚŐƵŶ�ĂŶĚ�ƐŚŽŽƚƐ�ƚŚĞ�ĚŽŐ͘
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Mike has discharged his firearm while standing near a public high-
way, which is ordinarily a crime. Why will Mike likely be not guilty of 
the crime of “discharge of a gun or pistol near a public highway?” 
Because he was legally justified in shooting the dog! That is, the law 
will likely say Mike’s excuse for discharging his firearm near the high-
way—protecting himself from a vicious animal—makes Mike’s ac-
tion of discharging a firearm near a public highway reasonable and, 
therefore, legally justified. 

PRACTICAL LEGAL TIP

A defense to prosecution is not the same as 
a bar to prosecution. A “bar to prosecution” 
is where a person can’t be prosecuted for 
engaging in certain conduct, whereas a “de-
fense to prosecution” allows prosecution for 
the conduct, but offers defendants a justifi-
cation that must be demonstrated with evi-
dence in court. ͶDĂƩ

B. �ĂƐŝĐ�ƌĞƋƵŝƌĞŵĞŶƚ͗�ǇŽƵ�ŵƵƐƚ�ĂĚŵŝƚ�ǇŽƵƌ�ĂĐƟŽŶ
If a person wants the potential protection of legal justification in 
Georgia  — in order to raise the defense of justification in court — 
a person is required to admit all of the elements of the crime for 
which they are charged except the intent to commit the crime. In 
other words: you must admit to committing the act, without admit-
ting you intended to do so. Then, the person must present evidence 
of justification before a jury will be given an instruction that “a per-
son is legally justified to use force if…” In plain English, a person will 
not be allowed to say “I didn’t do it, but if I did do it, I was justified!” 
You must admit the underlying elements of the charge. 

Example:
:ĂŶĞ� ŝƐ�ǁĂůŬŝŶŐ� ŚŽŵĞ� ŽŶĞ� ŶŝŐŚƚ͕�ǁŚĞŶ� Ă�ŵĂŶ� ũƵŵƉƐ� ŽƵƚ�
ŽĨ� ƚŚĞ�ďƵƐŚĞƐ�ĂŶĚ�ĚĞŵĂŶĚƐ�ŚĞƌ�ƉƵƌƐĞ͘� :ĂŶĞ�ƉƵůůƐ�ŽƵƚ�ŚĞƌ�
ŚĂŶĚŐƵŶ� ĂŶĚ� ƉŽŝŶƚƐ� ŝƚ� Ăƚ� ƚŚĞ�ŵĂŶ͕�ǁŚŽ� ƚŚĞŶ� ƌƵŶƐ� ĂǁĂǇ͘�
hŶĨŽƌƚƵŶĂƚĞůǇ͕�:ĂŶĞ�ĚŽĞƐ�ŶŽƚ�ĐĂůů�ƚŚĞ�ƉŽůŝĐĞ͕�ďƵƚ�ƚŚĞ�Đƌŝŵŝ-
ŶĂů�ŝŵŵĞĚŝĂƚĞůǇ�ĚŽĞƐ͕�ƌĞƉŽƌƟŶŐ�Ă�ĐƌĂǌǇ�ǁŽŵĂŶ�ƚŚƌĞĂƚĞŶ-
ŝŶŐ�Śŝŵ�ǁŝƚŚ�Ă�ŐƵŶ͘�:ĂŶĞ�ĞŶĚƐ�ƵƉ�ĐŚĂƌŐĞĚ�ǁŝƚŚ�ĂŐŐƌĂǀĂƚĞĚ�
ĂƐƐĂƵůƚ͕�ĞǀĞŶ�ƚŚŽƵŐŚ�:ĂŶĞ�ǁĂƐ�ƚŚĞ�ǀŝĐƟŵ͘�
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Justification is a legal defense in Georgia. If Jane is tried for aggra-
vated assault, she must admit in court that she did pull her handgun 
and point it at the would-be robber in order to offer a legal justi-
fication. Then, in order for the jury to consider a legal justification 
defense (ŝ͘Ğ͕͘ receive a jury instruction from the judge), she must 
offer some evidence of why she is legally justified under the law for 
having pulled her weapon (in this example, Jane believed she was 
being robbed). The result is that Jane is entitled to have the judge 
instruct the jury that they may find Jane not guilty because she was 
justified in her action. The jury will then decide whether they believe 
Jane and whether she is guilty or not guilty of the crime of aggravat-
ed assault. 

PRACTICAL LEGAL TIP

A jury instruction is a statement or “charge” 
given to the jury by the judge in a case, in-
forming them of the particular laws that apply 
in the case. ͶDĂƩ

On the other hand, if Jane does not admit to the elements of the 
criminal offense she is charged with, she will not be allowed to offer 
a legal justification defense under Georgia law. Legal justification is, 
therefore, literally the law of “Yes, I did it, BUT…!” Once Jane has 
admitted the elements of the offense and offered evidence of her 
justification, the prosecutor must prove her LACK of a justification 
beyond a reasonable doubt: the burden is always on the state to 
disprove a defense of justification (more on this later in the book). 
^ĞĞ�,Ăůů�ǀ͘�^ƚĂƚĞ͕ 235 Ga. App. 44 (1998).

IV. �ĂƚĞŐŽƌŝĞƐ�ŽĨ�ĨŽƌĐĞ�
Anytime a person makes intentional physical contact with another 
person, he (or she) has used force. The Official Code of Georgia (our 
set of laws) divides or categorizes uses of force into different lev-
els. Whether or not a use of force was justified under the law often 
depends on how that force is categorized. These categories, which 
we will address throughout this book, are: 1) the threat of force, 2) 
force, and 3) deadly force.

A. tŚĂƚ�ŝĨ�Ă�ƉĞƌƐŽŶ�ƵƐĞƐ�ŐƌĞĂƚĞƌ�ĨŽƌĐĞ�ƚŚĂŶ�ƚŚĞ�ůĂǁ�ĂůůŽǁƐ͍
The use of a legally appropriate level of force is important because if 
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a person uses more force than is “reasonably believed to be neces-
sary” (see Section V), that person may not be legally justified in using 
that level of force. It is important to understand the differences in 
the levels of force and the circumstances under which the law allows 
the use of each. 

For example, if a person uses deadly force, and the law allows only 
for the use of force, that person will not be legally justified. Likewise, 
if a person uses force when no force is legally allowed, that use of 
force will not be legally justified.

Example:
,ĂƌƌǇ�,ŽŵĞŽǁŶĞƌ�ůŽŽŬƐ�ŽƵƚ�ŚŝƐ�ǁŝŶĚŽǁ�ĂŶĚ�ƐĞĞƐ�Ă�ƉĞƌƐŽŶ�
ƐƚĂŶĚŝŶŐ�ŽŶ�ŚŝƐ�ĨƌŽŶƚ�ůĂǁŶ͘�,ĂƌƌǇ�ǇĞůůƐ�Ăƚ�ƚŚĞ�ĨĞůůŽǁ�ƚŽ�ŐĞƚ�
Žī�ŚŝƐ�ůĂŶĚ͘�dŚĞ�ĨĞůůŽǁ�ŽŶ�ƚŚĞ�ůĂǁŶ�ĚŽĞƐ�ŶŽƚ�ƌĞƐƉŽŶĚ͘�,Ăƌ-
ƌǇ�ƌƵƐŚĞƐ�ŽƵƚ�ƚŽ�ĐŽŶĨƌŽŶƚ�ƚŚĞ�ĨĞůůŽǁ�ĂŶĚ�ĚĞŵĂŶĚƐ�ƚŚĂƚ�ŚĞ�
ůĞĂǀĞ�,ĂƌƌǇ͛Ɛ�ůĂǁŶ͘�

Because this gentleman has remained on Harry’s property after 
Harry has given him an order to leave, he is a trespasser! But what 
degree of force may Harry use to remove the trespasser? The law, 
as discussed later, will show that Harry is only allowed to use that 
degree of force necessary to end the trespass. If Harry uses deadly 
force against the trespasser, he will not be legally justified and could 
be found guilty of using unlawful force against the trespasser. Ulti-
mately, using the correct degree of force is critical in determining 
whether a person has committed a crime or a legally justified action.

B. ͞&ŽƌĐĞ͟�ĂŶĚ�͞ĚĞĂĚůǇ�ĨŽƌĐĞ͟
In order to understand “the threat of force,” it’s important to start 
with the concept of force. “Force” is not defined in the Official Code 
of Georgia; “deadly force,” on the other hand, is defined. The State 
of Georgia has defined deadly force by statute in Official Code of 
Georgia Annotated § 16-3-21(a) as “force which is intended or likely 
to cause death or great bodily harm.”

 1. Deadly force does not have to cause death!
On the surface, the legal definition of deadly force seems simple. 
However, the meaning of what is and is not deadly force can be le-
gally tricky. A particular action does not necessarily have to result 
in death to be legally defined as deadly force—it just needs to be 
capable of causing death or great bodily harm. 
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Example:
:ŝŵ� ŝƐ�ďĞŝŶŐ� ƌŽďďĞĚ�ĂŶĚ�ďĞĂƚĞŶ�ďǇ�Ă�ŐƌŽƵƉ�ŽĨ� ŝŶĚŝǀŝĚƵĂůƐ�
ǁŚĞŶ�ŚĞ�ŵĂŶĂŐĞƐ�ƚŽ�ĚƌĂǁ�ŚŝƐ�ŚĂŶĚŐƵŶ�ĂŶĚ�ĮƌĞ�ŝƚ�Ăƚ�ŽŶĞ�ŽĨ�
ƚŚĞ�ŵŽƐƚ�ĂŐŐƌĞƐƐŝǀĞ�ĂƐƐĂŝůĂŶƚƐ͘�,ŝƐ�ƐŚŽƚ�ŵŝƐƐĞƐ�ŚŝƐ�ŝŶƚĞŶĚĞĚ�
ƚĂƌŐĞƚ�ďƵƚ�ďƌĞĂŬƐ�ƚŚĞ�ŐƌŽƵƉ�ƵƉ͕�ĐĂƵƐŝŶŐ�ƚŚĞ�ǁŽƵůĚͲďĞ�ƌŽď-
ďĞƌƐ�ƚŽ�ŇĞĞ͘

In our example, even though the bullet did not kill or even strike any 
of his assailants, Jim legally used deadly force because his conduct 
fit the legal definition of “intended or likely to cause death or great 
bodily harm.” Thus, death is not a prerequisite for the existence of 
deadly force! Likewise, almost any object can be used as a weapon 
in a particular circumstance. Therefore, in this section of the law, the 
focus is on the object’s intended use and not just on the object itself.

 2. “Intended or likely” as a component of deadly force
Deadly force, by its legal definition, occurs when a person takes an 
action that is ŝŶƚĞŶĚĞĚ or ůŝŬĞůǇ by the actor to cause death or great 
bodily harm. This knowledge or intention to cause serious bodily 
harm or death is called a person’s mental state. A prosecutor must 
prove beyond a reasonable doubt that a person possessed a partic-
ular mental state applicable to a crime in order to meet the state’s 
burden of proof and convict someone of a crime. 

Often a person’s intent is easy to judge by circumstances. For exam-
ple, if a person is the would-be victim of robbery, and the person 
resists by pulling his or her gun and firing at the robber, the law will 
likely find the victim used justifiable deadly force, because the vic-
tim of the crime resisted and used force that the victim intended to 
cause death or great bodily harm. 

However, the weapon used is not always dispositive evidence of some-
one’s intent to use deadly force. Hammers, toasters, knives, baseball 
bats, tire irons, and almost any other object can be “capable of caus-
ing” great bodily harm or death under a particular circumstance. The 
case legally turns, then, on how the person is using the force.

C. tŚĂƚ�ĂƌĞ�ƚŚƌĞĂƚƐ�ŽĨ�ĨŽƌĐĞ͍�͞^ƚŽƉ�Žƌ�/�ǁŝůů͙͟
The law in Georgia allows for the use of force when an individu-
al reasonably believes it necessary to defend himself (or another) 
against “the imminent use of unlawful force” (ƐĞĞ O.C.G.A. § 16-3-
21, “Use of force in defense of self or others”). Likewise, given the 
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right circumstances, you may legally threaten the use of deadly force 
to defend yourself from death, great bodily injury, or from the com-
mission of what is known as a “forcible felony.”

Example:
�ŝůůǇ� ŝƐ�ǁĂůŬŝŶŐ�ƚŽ�ŚŝƐ�ĐĂƌ�ĂŌĞƌ�ǁŽƌŬ�ǁŚĞŶ�ƚŚƌĞĞ� ŝŶĚŝǀŝĚƵ-
ĂůƐ�ǁŝƚŚ�ďĂƐĞďĂůů�ďĂƚƐ�ĐŽŶĨƌŽŶƚ�Śŝŵ�ŝŶ�ƚŚĞ�ƉĂƌŬŝŶŐ�ůŽƚ�ĂŶĚ�
ƐƵƌƌŽƵŶĚ�Śŝŵ� ŝŶ�ĂŶ�ĂŐŐƌĞƐƐŝǀĞ�ŵĂŶŶĞƌ͘ � &ĞĂƌŝŶŐ� ƚŚĂƚ� ƚŚĞǇ�
ĂƌĞ�ĂďŽƵƚ�ƚŽ�ĂƐƐĂƵůƚ�Śŝŵ�ǁŝƚŚ�ƚŚĞ�ďĂƚƐ͕��ŝůůǇ�ĚƌĂǁƐ�ŚŝƐ�ŐƵŶ�
ĂŶĚ�ĐůĞĂƌůǇ�ĚĞŵĂŶĚƐ�ƚŚĂƚ�ƚŚĞ�ĂŐŐƌĞƐƐŽƌƐ�ůĞĂǀĞ�Śŝŵ�ĂůŽŶĞ͕�
Ăƚ�ǁŚŝĐŚ�ƉŽŝŶƚ�ƚŚĞǇ�Ăůů�ŇĞĞ�ĨƌŽŵ�ƚŚĞ�ƐĐĞŶĞ͘

Has Billy legally used deadly force by showing his gun? No: Billy has 
used the threat of deadly force. Billy’s threat was to create appre-
hension that he would use deadly force if necessary. If Billy believed 
these misguided ballplayers intended the imminent use of force, he 
could threaten the use of force – and in this case, the use of deadly 
force – to prevent the attack.

D. tĂƌŶŝŶŐ�ƐŚŽƚƐ
Warning shots get a lot of good folks in legal trouble! Warning shots 
are commonly portrayed in movies and television as a good idea—
and people like to mimic what they see in movies and on TV! Leaving 
completely aside all practical issues of whether under a particular 
set of circumstances a warning shot is a good idea (and experience 
has taught us that very rarely are they a good idea), what does Geor-
gia law say about warning shots?

 1. Are warning shots a use of deadly force?
First, the term “warning shot” does not appear in the Official Code 
of Georgia. Without clear guidance from statutory law, courts are 
left to determine if the action of firing a warning shot is to be con-
sidered under either the use of force standard or the use of deadly 
force standard.

Although the firing of a warning shot is not ƉĞƌ�ƐĞ legally forbidden, 
you should be aware that if you fire a warning shot, it is highly likely 
that your conduct will be judged under the legal standard that you 
have used deadly force and not just mere force. This means that a 
person may only be allowed the legal argument of justification if a 
warning shot is fired in situations in which deadly force is justified 
under the law. There is little appellate court case law demonstrat-
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ing how Georgia courts have addressed the issue of warning shots. 
Every gun owner should be aware that one likely argument a pros-
ecutor may put forth against a defendant at trial is that the simple 
discharge of a firearm is an action that is capable of causing death 
or serious bodily harm. Such an argument, if successful, will shift 
the analysis of warning shots into the use of deadly force arena of 
whether a person intended that action or not.

Why is it important whether the law classifies a warning shot as a 
use of force or a use of deadly force, even if no one is injured? Let’s 
take a look at an example:

Example:
,ĂƌƌǇ�,ŽŵĞŽǁŶĞƌ�ůŽŽŬƐ�ŽƵƚƐŝĚĞ�ĚƵƌŝŶŐ�ďƌŽĂĚ�ĚĂǇůŝŐŚƚ�ĂŶĚ�
ƐĞĞƐ�Ă� ƚƌĞƐƉĂƐƐĞƌ� ŽŶ�ŚŝƐ� ƉƌŽƉĞƌƚǇ͘�EŽƚ� ŬŶŽǁŝŶŐ�ǁŚĂƚ� ƚŚĞ�
ƚƌĞƐƉĂƐƐĞƌ�ŝƐ�ĚŽŝŶŐ͕�,ĂƌƌǇ�ŐƌĂďƐ�ŚŝƐ�ĮƌĞĂƌŵ�ƚŽ�ŝŶǀĞƐƟŐĂƚĞ͘�
,ĂƌƌǇ�ĐŽŶĨƌŽŶƚƐ�ƚŚĞ�ƚƌĞƐƉĂƐƐĞƌ�ĂŶĚ�ĚĞŵĂŶĚƐ�ƚŚĂƚ�ŚĞ�ůĞĂǀĞ�
ƚŚĞ�ƉƌŽƉĞƌƚǇ͕�ďƵƚ�ƚŚĞ�ƚƌĞƐƉĂƐƐĞƌ�ŝŐŶŽƌĞƐ�,ĂƌƌǇ͘��ĞŝŶŐ�ďŽƚŚ�
ƐĐĂƌĞĚ�ĂŶĚ�ĂŐŝƚĂƚĞĚ͕�,ĂƌƌǇ�ĮƌĞƐ�Ă�͞ǁĂƌŶŝŶŐ�ƐŚŽƚ͟�ƚŽ�ŐĞƚ�ƚŚĞ�
ƚƌĞƐƉĂƐƐĞƌ͛Ɛ�ĂƩĞŶƟŽŶ�ĂŶĚ�ĐŽŵƉůŝĂŶĐĞ͘

Does Harry’s discharging his gun fit the definition of the use of dead-
ly force? Likely, yes. Harry very likely may be guilty of a crime and not 
have a justification available as a defense, because he used a higher 
degree of force than the law allows.

 2. Warning shots: “But, I never meant to hurt anyone!”
Going back to our example, assume Harry will say he fired the warn-
ing shot, but that he never aimed at or even meant to hit anyone. 
In fact, assume Harry will say he only shot into the dirt to get the 
trespasser to leave. How will the law view Harry’s “warning shot?”

First, Harry Homeowner was confronted in this example with a mere 
trespasser and under Georgia law as we will see later, a person may 
legally use force, but not deadly force to remove a trespasser. Based 
on our facts, there is no reason for Harry to believe the trespasser 
intended to commit a forcible felony, which is a requirement for the 
use of deadly force to prevent a trespass.

Therefore, if the “warning shot” that was fired by Harry is legally 
classified as deadly force under the law, Harry will not be legally jus-
tified, and instead, a jury may decide he is guilty of a crime such as 
aggravated assault. So, the classification is the difference between 
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guilt and innocence in this example. Now, let us change the example 
a bit to see how things may get even more complicated:

Example:
,ĂƌƌǇ�,ŽŵĞŽǁŶĞƌ�ĐŽŶĨƌŽŶƚƐ�ƚŚĞ�ƐĂŵĞ�ƚƌĞƐƉĂƐƐĞƌ�;dŽŵͿ�ĂƐ�
ďĞĨŽƌĞ�ĂŶĚ�ĮƌĞƐ�Ă�ǁĂƌŶŝŶŐ�ƐŚŽƚ͘�dŚŝƐ�ƟŵĞ͕�ŚŽǁĞǀĞƌ͕ �ƚŚĞ�ƐŚŽƚ�
ƐƚĂƌƚůĞĚ�dŽŵ�ŽƵƚ�ŽĨ�ŚŝƐ�ǌŽŶĞĚ�ƐƚĂƚĞ�ŽĨ�ƐĞůĨͲŵĞĚŝƚĂƟŽŶ�ĂŶĚ�
ǁĂŶĚĞƌŝŶŐ� ŝŶ�ǁŚŝĐŚ�ŚĞ� ůŝŬĞƐ� ƚŽ�ĐŽŶƚĞŵƉůĂƚĞ� ƚŚĞ�ƵŶŝǀĞƌƐĞ͘�
dŽŵ�ǁĂƐ�ƐŽ�ĚĞĞƉ�ŝŶ�ŚŝƐ�ƉĞƌƐŽŶĂů�ǁŽƌůĚ͕�ŚĞ�ĚŝĚŶ͛ƚ�ƌĞĂůŝǌĞ�ŚĞ�
ŚĂĚ�ĂĐĐŝĚĞŶƚĂůůǇ�ǁĂŶĚĞƌĞĚ�ŽŶƚŽ�,ĂƌƌǇ͛Ɛ�ƉƌŽƉĞƌƚǇ͘� /Ŷ� ĨĂĐƚ͕�
dŽŵ�ƚŚĞ�ƚƌĞƐƉĂƐƐĞƌ�ǁĂƐ�ƐŽ�ĚĞĞƉ�ŝŶ�ŵĞĚŝƚĂƟǀĞ�ƐƚƌŽůůŝŶŐ�ĂŶĚ�
ĞŶũŽǇŝŶŐ� ƚŚĞ�'ĞŽƌŐŝĂ�Ăŝƌ� ƚŚĂƚ�ŚĞ�ĚŝĚŶ͛ƚ�ĞǀĞŶ�ŚĞĂƌ�,ĂƌƌǇ͛Ɛ�
ǀĞƌďĂů� ĚĞŵĂŶĚƐ͕� ďƵƚ͕� ƚŚĞ� ƐŽƵŶĚ�ŽĨ�,ĂƌƌǇ͛Ɛ� ϯϬ͘Ϭϲ�ŚƵŶƟŶŐ�
ƌŝŇĞ�ŐŽƚ�dŽŵ͛Ɛ�ĨƵůů�ĂƩĞŶƟŽŶ͊��Ɛ�Ă�ƌĞƐƵůƚ͕�dŽŵ�ĚŽĞƐ�ĞǆĂĐƚůǇ�
ǁŚĂƚ�ŚŝƐ�Ϯϱ�ǇĞĂƌƐ�ŽĨ�ƉŽůŝĐĞ�ƚƌĂŝŶŝŶŐ�ŚĂǀĞ�ƚĂƵŐŚƚ�ŚŝŵͶŚĞ�
ĚƌĂǁƐ�ĂŶĚ�ĮƌĞƐ� Ăƚ�,ĂƌƌǇ͕� ďĞůŝĞǀŝŶŐ� ƚŚĂƚ�,ĂƌƌǇ͛Ɛ� ƐŚŽƚ� ŚĂĚ�
ŵĞĂŶƚ�ƚŽ�ĞŶĚ�ŚŝƐ�ĚĂǇƐ�ŽĨ�ƐƚƌŽůůŝŶŐ�ĂŶĚ�ŵĞĚŝƚĂƟŽŶ͊

Where do we start the legal analysis? First, Harry Homeowner is 
in what lawyers often call a “big mess!” Harry has very likely used 
unlawful deadly force against a mere trespasser. After Harry’s shot, 
does this turn our absent-minded wandering Tom into a victim who 
reasonably believes his life is threatened? Does this fact then allow 
Tom the trespasser some legal justification to return fire, ĞƚĐ͘?

Continuing the issue, if our wandering Tom Trespasser then returns 
fire at Harry, is Harry then legally justified in using deadly force to 
defend himself? Or, because Tom is an accidental trespasser, is Tom 
required to retreat first before he takes any action? Keep in mind 
that Harry knows nothing about Tom’s meditation or walks—he is 
just confronted with a trespasser who did not respond to verbal re-
quests, but has now responded to Harry’s “warning shot” with muz-
zle flashes from a pistol. Ultimately, you can see how messy this type 
of scenario can become, which all started with a well-intentioned 
“warning shot.”

After the dust clears (assuming perfect knowledge), Harry likely 
used a higher degree of force than the law allows. But who decides 
if a “warning shot” is a “warning shot” and not a shot at someone 
that simply missed? Who decides if a response to a situation is rea-
sonable? In the vast majority of cases in Georgia, a jury ultimately 
decides. There are no bright lines on warning shots, so be advised 
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that a warning shot can potentially be viewed as a use of deadly 
force, whether you subjectively intended it to or not, and, therefore, 
should never be used without careful consideration. 

V. /Ŷ�ƚŚĞ�ůĂǁ͕�ǁŚĂƚ�ĚŽĞƐ�ŝƚ�ŵĞĂŶ�ƚŽ�͞ƌĞĂƐŽŶĂďůǇ�ďĞůŝĞǀĞ�ĨŽƌĐĞ�ŝƐ�
ŶĞĐĞƐƐĂƌǇ͍͟

In Georgia, the legal standard for a justified use of force is general-
ly expressed as a person must “reasonably” believe that the use of 
force is “necessary” to defend against another’s “imminent use of 
unlawful force.”

But what does “reasonable” mean? Further, when is something 
“necessary”—and who decides whether it is or not? The answers to 
these questions are how the legal process decides guilt or justifica-
tion. For all gun owners, these concepts are critical.

A. ,Žǁ�ĚŽĞƐ�ƚŚĞ�ůĂǁ�ĚĞƚĞƌŵŝŶĞ�͞ƌĞĂƐŽŶĂďůĞ͍͟
In determining what is reasonable, the law often uses a standard 
known as the “reasonable person” standard to evaluate a person’s 
conduct. It uses a hypothetical “reasonable person.” Who is a rea-
sonable person, and how does he or she act? The reasonable per-
son isn’t you; he or she isn’t the party you have protected yourself 
against; the reasonable person isn’t even the juror determining what 
is reasonable. The reasonable person is a hypothetical person who 
only acts upon deliberation and contemplation: one who acts “rea-
sonably,” given all the circumstances. Ultimately, a reasonable per-
son is whoever a jury says it is. 

The legal analysis behind the reasonable person goes like this: if a 
person used force or even deadly force, they must act like a rea-
sonable person would have acted under the same or similar circum-
stances in order to be legally justified! However, if a person fails to 
act like a reasonable person, their conduct will fall below the accept-
able legal standard and will not be justified. The reasonable person 
standard is the law’s attempt to make the concept of reasonableness 
an objective and measurable test.

Under this standard, the law does not focus on whether you subjec-
tively (or personally) believed force was reasonable, but whether a 
“reasonable person” would have considered it reasonable, an ob-
jective standard. If the legal system (and ultimately, again, this could 
be a jury) determines that a reasonable person would have believed 
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that force was necessary in response to another person using un-
lawful force against you, then you will be found legally justified in 
using force. 

Keep in mind, however, that judges, juries, and prosecutors are sim-
ply human beings, and people can have vastly different ideas of how 
a reasonable person should act under any given circumstances. This 
is particularly true if asked to decide whether force or deadly force 
was necessary or not.

PRACTICAL LEGAL TIP

Throughout this book, we refer to juries making the ultimate 
determination of fact. There are, however, 
some limited occasions where a judge makes 
the determinations. For example, if all parties 
waive their right to a jury, the Court may con-
duct what is called a “bench trial.” ͶDĂƩ

B. tŚĂƚ�ĚŽĞƐ�͞ŶĞĐĞƐƐĂƌǇ͟�ŵĞĂŶ�ƵŶĚĞƌ�ƚŚĞ�ůĂǁ͍
When does someone have a reasonable belief that force is “nec-
essary”? In Georgia, it ultimately may be a jury that is tasked with 
determining whether someone had a reasonable belief if an action 
was necessary or not, given all the circumstances. Clearly, “neces-
sary” attempts to convey a sense of urgency for the use of force, but 
again, it usually falls back to the jury to decide if this standard was 
met in a particular case. 

C. dŚĞƌĞ� ŝƐ� ŶŽ�ƉƌĞƐƵŵƉƟŽŶ�ŽĨ�ǁŚĂƚ� ŝƐ� ͞ƌĞĂƐŽŶĂďůĞ͗͟� ƉƌŽƐĞĐƵƚŽƌƐ�
ĂƌĞ�ĂůůŽǁĞĚ�ƚŽ�ƐĞĐŽŶĚͲŐƵĞƐƐ

As we have discussed, the issue of whether a belief of the necessity 
to use force or deadly force was or was not reasonable is left to the 
jury, and prosecutors are allowed to question and “second-guess” 
the reasonableness of the timing and/or degree of force used by a 
defendant. 

Accordingly, because there is no statute in Georgia law that will au-
tomatically presume you have acted reasonably when using force 
or deadly force, a prosecutor has the opportunity to argue that a 
person’s use of that force was neither necessary nor reasonable, giv-
en the circumstances. While there is no “duty to retreat” in Georgia 
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(Georgia in fact has a “stand your ground” law we will discuss later), 
the lack of a presumption of reasonableness allows for arguments 
by prosecutors in court like “should have used lesser force,” and so 
forth. In these circumstances, a jury will decide the issue of the rea-
sonableness of a person’s belief and whether the force used was 
necessary, deciding ultimately, whether or not a person is guilty of 
a crime. As we shall see, though, no matter how much a prosecutor 
may remonstrate against the acts of a gun owner acting in self-de-
fense or defense of others or property, it is still the government’s 
burden to prove the defendant guilty beyond a reasonable doubt, 
and to disprove a defendant’s defense of justification, if properly 
submitted to a jury.

VI. dŚĞ�ďƵƌĚĞŶ�ŽĨ�ƉƌŽŽĨ�ŝŶ�ĐƌŝŵŝŶĂů�ĐĂƐĞƐ
In criminal cases, the prosecution (the attorneys who act on behalf of 
the state) have the burden of proof. This means that it is the State’s 
responsibility to present enough evidence to prove the defendant 
committed a crime. This burden of proof that the prosecutor bears is 
a standard called “beyond a reasonable doubt.” It is the highest level 
of proof used in the American justice system. The state’s job at trial 
in attempting to prove the defendant’s guilt includes eliminating any 
reasonable doubt that the defendant’s conduct was justified.

We are now ready to look at under what circumstances Georgia law 
allows a person to use deadly force to protect themselves and others 
in the next chapter. 

PRACTICAL LEGAL TIP

A word about juries. Juries are not “picked” 
in Georgia. Rather, they are the first six 
people that are not “struck” from the pool 
of folks called a jury pool. Most of the time, 
in my opinion, juries get it “right,” but after 
years of practice, some juries’ decisions 
leave you scratching your head… That is 
why these legal presumptions can be critical. — DĂƩ


